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Preamble.-Whereas it is expedient to provide a generabP€nde for India; It is enacted an follows:-

1. Title and extent of operation of the Code This Act shall be called théndian Penal Code, and st
extend to the whole of India except the State ofrda and Kashmir.

COMMENTS

History: The Indian Penal Code is the Product. Of tierk of successive Law Commission constitute
the British during the 1 century. The main milestones in the work towdatas preparation of th€ode
are as under:-
(1) Chapter Art,1833 under which the first Indian Laan@nission was constituted.
(2) Constitution of the First Indian Law Commissio334):
President-Maculae
Members(Commissioner):
McLeod
Anderson
Millets
(3) Draft Code submitted to the Governor General inr(CdjL(14th October,1837).
(4) Constitution of Second Indian Law Commission”CZGpriI 1845).
(5) Report of the Second Indian Law Commission on th&ftPenal Code (1846 and 1847, i.¢
two parts).
(6) Draft Code revised and presented to Governor Gemef2ouncil (1856). Revision was din
Bethune and Peacock (Law Members).

(7) Passing of the Codetf'GOctober,1860).

2. Punishment of offences committed withinnldia.- Every person shall be liable to punishment u
this Code and not otherwise for every act or orarssontrary to the provisions thereof, of which shall be
guilty within Indian.

COMMENTS
Foreigners: The words’ every persondre believed to have made it clear that a foreignesubject t
Indian Penal Code for an act committed within Esdpendranath Gohsoh v.Chief Secretary, Air 1932 C
753 : ILR 60 Cal 364,Cf Esop (1836) 7 C & P 456.
Foreign Sovereigns :Foreign Sovereigns are exempt by International ladnich (in this respect) is part
national law.- The parliament Belge, (1880) 5 P93-207.
Territorial Waters : See Proclamation of 30 September, 1867P.M. Bakshi, Selective Commentary
the Constitution and Rastya Rama,(1817) 8 B H CL63.
Within India” : Section 2 focuses on operation of the Code “withidia” (see the last eig
words).This limits its territorial operation .Butis to be read with Section3,4, 108A, etc. whidhectly ol
indirectly) provided for its extra territorial pragation.
“Every person”: The words” every person” highlight the univeragblication of theCode to all persor
The expression “persorns defined in Section 11. Section 2 should, howgeleread as subject to provisi
to the contrary, which may be found in various ém&nts or sources. Principal examples are:



(@) The constitution Articles, e.g Article 361.

(b) Excepting provisions in the Indian penal Code (Elgapter4).

(c) Excepting or limiting provisions in the Code of @mal Procedure, 1973.
(d) Excepting provisions in special laws in the natfrprotective clauses.
(e) Rules of International Law (see infra).

Rules of public International Law Certain rules of International Law, are regardegart of the nation
law also. One such rule is that foreign states faneign sovereigns are not subject to the jurigolicol
national courts.- The Parliament Beige, (1889) 51RD- 207 (Court of Appeals per Lord justice Brett)

In the U.S., the rule was first rendeaethoritatively by Chief Justice John Marshalllhe Schooner
Exchange v. M.C Fid don, (1812) 11 U.S.(7 Crenel)116, 1B8/,143-146.

The Foreign Sovereign Immunities Act, @90.S.A, 28 U.S.C. Section 1604) provides thasubjec
to existing international agreements to which tmetédl States is a party at the time of enactmettisfAct,
a foreign state shall be immune from the jurisdictof the courts ofthe United States and of the st
except as provided in this Act”. This expressioforéign state”is defined as including an agency
instrumentality of a foreign state. See C. Lewist&and Diplomatic Immunity, 1980.

In India, this rule continuities to appig regard to criminal proceedings. Iregard to civi
proceedings, it has been slightly modified by Sec86, Code of Civil Procedure , 1908. That Sectanile
not totally abrogating the immunity conferred bybRei International Law, provides that a foreign soeigr
can not be sued except with the consent of ther@leBbvernment.

3. Punishment of offences committed beyondubwhich by law may be tried within India.- Any
person liable by any Indian law tbe tried for an offence committed beyond India Ishal dealt witl
according to the provisions of this Code for any @ammitted beyond India in the same manner asaf
act had been committed within India.

COMMENTS

Scope :The section provides for extra- territorial opamatof Indian legislation relating to criminal law ,
only if the terms of the section are satisfied. é&ywimportant ingredient of the Section is contdime the
words.” Any person liable by any Indian law....".

The Section operates only where an Indian Law fipally provides that an act committed outs

Indian may be dealt with under that law in India.
“Indian Law”: As to the expression “Indian Law $ee Madhavrao v. State of M.P., AIR 1916 SC 19&
Code ltself, in Section 4, provides for extra tenial operation of the penal provisions of the Eolor extr
territorial application of other, i.e. special whe “extent’clause(usually contained in the first Sectio
the special laws) should be consulted. The Childridges Restraint Act, 1929 doeasot contain an
provision for its extra territorial application andherefore, does not apply to marriage outsidialFSheik
Haidar v. Sued Issa , ILR 1939 Nag 241.

At the same time, if the “Indian Lawlearly provides for its own extra territorial ajgaition then it i
immaterial that the act or omission was not pungeshinin the foreign countryPheroze v. State,(1964) 2
LJ 533 (Bom).

Application : Section 3, IPC applies only ta person liable by any Indian Law to be tried forcdfence
committed beyond India . If the Indian Law does have extraterritorial operation then Section 3 die



apply.- Sheikh Haidar v. Sued Issa, ILR 1939 Nat). 24
At the same time if there is in force such laws ihot necessary that the act mist be punishabéenil
was committed.- Pheroze v. Syed Issa , ILR 1939 NHg

4, Extension of Code to extra territorial diences.- The provisions if this Code apply also to
offence committed by-

(1) any citizen of India in any place without and begdndia;

(2) any person on any shop or aircraft registereddalwherever it may be.

Explanation.- In this Section the word “offence” includesvery act committed outside India which
committed in India, would be punishable under Gasle.

lllustration
A, who is a citizen of India, commits a murder igdthda. He can be tried and convicted of murdeninace
in India at which he may be found.
CHARGE
I, (name is and office of the Magistrdtejeby charge you(nhame of the accused) as foltpwin
If in the place without of beyond India:-

That you being the citizen of India onatwout the ................... day of.......... at with the intentio
of or with the intention of or with the knowledd®at you will hereby commit the offence in .......... nafme
of place) without or beyond India (specify the glabereby committed the offence(name of the off}
punishable under Section 4,1.P.C and within my cgrce.

And | hereby direct that you be triedtba said charge by the said court.

COMMENTS
Scope:Section 4, IPC defines the extra territorggbplication of the Code. Procedure for securingesute
is governed by the Extradition Act,1962.- Jugalhdise More (1969)
3 SCR 320.

Section 4 does not apply where the aléens not a citizen of IndiaCentral Bank of India Ltd.
Ram Narain,(1955)1 SCR 697.

Section 4 provides for thextra territorial operation of the Penal Code. Sophration is conditione
by the nationality of the offender- clause(1), grthe place of commissionclause(2). Under clause (1),
place of commission is immaterial provided the offer is an Indian citizen.

Citizenships is governed by the Citizepgkct, 1955.

Under clause(2) what is required is that ship or aircraftmust be registered in India. Registra
of ships is governed by the Merchant Shipping A8§8.
Registration of aircraft is governed by the Indfrcraft Act, 1934.

lllegal arrest: Even if a person is arrested outside India illgf@r trial in India , the trialis not vitiated b
the illegality of the arresMinayak D. Saarkar,1920 ILR 35 Bom 225(arrest @&tetp be in violation of ruls



of Public International Law).

Basis of extra territorial jurisdiction the most fundamental principle of extr@rritorial jurisdiction i
nationality . As early as the first authoritativen@mentator on jurisdiction, th#alian jurist Bartolus, himse
a confirmed territoriality, it has been admittedttla states laws may be applied extraterritorially to
citizens, Individuals or corporations, whereverytimeay be found. See Bartolus on the conflict of k&
(Beale trans. 1914).

A much more controversial form of extraterritorjarisdiction is the so called effects princij
Extraterritorial though it may be in practice,tiveory the effects principle is grounded on thegiple of
territorial jurisdiction. The premise is that a state has jurisdiction over étrigorial conduct when tl
conduct has an effect within its territory.

The effects principle received its mostafle enunciation in the Lotus case, where thenpeent
Court of International Justice was asked to decideether Turkey had violatedthe principles c
international law’by asserting criminal jurisdiction over a Frenchicglr who had been navigating a priv
French vessel, when it collided with, and sankugiBh ship on the high seas.

Lotus case: The issue was one of extra territoriality becaths® Frenchman had at all times during
collision been on French territory, i.e. aboard BErench ship, although damage had been inflicted 1
Turkish territory, i.e. on the Turkish ship. Thetus court adopted a strictlgositivist view of internation.
law, seeing it as a law entirely generated byphstive acts of states and emanatifrgrh their own fre
will as expressed in conventions or by usagesrgénaccepted s expressing principles of law”.

Lotus case at 18:The permanent Court searched foa fule of international law limiting the freedom
States to extend the criminal jurisdiction ofitheourts to a situation uniting the circumstanoéshe
present case” and, finding move, ruled that Turkayl not acted improperlgither in seizing the Fren
Officer or in trying him for violation Turkey hadohacted improperly either in seizing the Frenchidef ol
in trying him for violation Turkish law while outde Turkish territory.

Lotus case at 33 : besides nationality and effects, there have beggested and accepted from tims
time a variety of other foundations for a statekercise of extraterritorial jurisdiction. Thieeints should t
mentioned here: the protectiy@inciple, the universality principle, and the pasgersonality principle. Tt
protective principle provides that a state hassgliction to prescribe law with respect toettain condus
outside its territory by persons not its nationalsch is directedagainst the security of the state or a linr
class of other state interests”. Restatement(réysgpra note 8,402 (3).

5. Certain laws not to be affected by this Act.Nothing in this Act shall affect the provisions afy
Act for punishing mutiny and desertion of offisersoldiers, sailors or airman in the service eé t
Government of India or the provisions of any spkor local law.

COMMENTS

Scope:Section 5 marks it clear that the Indian Penaledschot exhaustive of the entire criminal la#the
country.- Motilal Shah, 1930 ILR 55 Bom 89.

But Section 26 of General Clauses Act, 1897 antl@ar20 of the Constitution prohibit doub



punishment for the same offence.

Section 5 saves the operation of two categori¢sves, namely:-
(1) enactments relating to armed forces, and
(i)  special and local laws.

Armed forces : As to the category (i) mentioned above seerAtimey Act, 1950, the Air Force Act, 1950 ¢
the Navy Act, 1957.

Soecial and local laws. As to the category (ii) mentioned above see #pFassions Special law and Loc
law : as defined in sections 41-42 of the Indiand& Code.

Double Jeopardy: Although the operation of certain other laws is saved byi&e& of the Penal Code, i
to be remembered that a person cannot be punisheslfor the same offence. See-

(1) Section 71, second Para, Indian Penal Code.
(i)  Section 26, General Clauses Act, 1897.
(i) Article 20, Constitution of India.

CHAPTER-II
GENERAL EXPLANATIONS

6. Definitions in the code to be understoaglibject to exceptions.-

Throughout this Code every definition of an offeneeery penal provisions, and every illustratiorevery
such definition or penal provision, shall be untmyd subject to the exceptions containdthe Chapte
entitled “General Exceptions though those exceptions are not respected in sefohitébn, penal provisiol
or illustration.

lllustrations
(@) The sections in this Code, which contdafections of offences, do not express that a ahilter seve
years of age cannot commit such offences , bud#imitions are to be understood subject tc
general exception which provides that nothing sheallan offence which is donby a child unde
seven years of age.

(b) A, a police officer, without want, apprehends Z, who has committed murder. Her
A is not guilty of the offence of wrongful confinemt for he was bound by law to apprehend Z
therefore the case falls within the general exoepivhich provides thatfbthing is an offence whi
is dine by a person who is bound by law to do it”

COMMENTS

Scope:Section 6, in effect, provides that if the casetlué accused falls within a general exception (G
4) he is immune from criminal liability. It is noecessary to repeat in every section defining arghing al



offence that it is subject to Chapter About Latif v. State of Assam,1918 Cr LJ 1205 (G#lhageswe
Pujari v. State of Orissa, 1948 CR LJ 1984 Cr LO8L(Orissa).

Effect : The effect of Section 6 (in broad terms) is thatrg penal provisionof the Code is to be read
subject to the general exceptions continued in @nap(sections 76-106) of the Code.- Khages®ajari v
State of Orissa, 1984 Cr LJ 1108 (Orissa)

7. Sense of expression once explainefvery expression which is explained in any pathaf Code ir
conformity with the explanation.
8. Gender.-The pronoun “ he” and its derivatives are usedrgf person, whether male or female.

9. Number.-Unless the contrary appears from the context, svorgporting thesingular number incluc
the plural number, and words importing the pluanber include the singular number.

COMMENTS
Compare Section 13. General Clauses Act, 1897.
10. “Man”, “Woman”.- The word “man”, denotes a male human being of ags; the word “woman”

denotes a female human being of any age.

COMMENTS

The principals significance of Section 10 lies Ire twords “if any age.” Thus "Womanhcludes infar
females as also mentioned in Section 354 of tdeC State v. Major Singh, AIR 1967 SC 63 : 1961.C
11. “Person”.- The word “person includes any company or assaciatr body of persons, whett
incorporated or not.
COMMENTS

Scope : Section 11 has the effect of including withie #xpression :

(@) any company, whether incorporated or not;

(b) any association of persons, whether incorporatethrand

(c) any body of persons, whether incorporated or not.
Criminal liability of corporations : Corporations are either :

(a) Corporations sole (one person or entity constitiiglaw as an artificial juridical person), or

(b) Corporations in aggregate (e.g. companies).
Corporations and their officers : The general proposition that corporations maycbeninally liable get
some support fromSection 11,which has also the effect of giving thitia benefit of criminal law if the
happen to become the victim of specific offencestesgced to imprisonmentSyndicate Transport C
(1963) 66 Bom LR 197. Conversely, if the offens@unishable with fine only, theorporation (e.g. a loc
authority) can be punished.- Girdharilal v. Lalcah970 Cr LJ 987 (Raj).
More important is the question of liability of Da®rs and responsible officers of corporations. |
technically, the offender is a corporation , tBérectors, etc. may still be liable(in addition ttee crimina
liability of the corporation)if their own participation inetloffence amounts to abetting the offence witha
meaning of Sections 107 and 108 of the Indian PEpde. Besides this , most special Acts enacteihg
the recent years contain provisions under whictedors and other Officers, who are in charge ef th
affairs of the corporation and responsible todbtoration forthe conduct of the affairs of the corporat
are alsodeclared criminally liable for an offence againsattspecial Act, unless they can prove tha



offence was committed without their knowledge, lbattthey exercised all due diligende prevent th
commission of that offence.

Criminal liability of partners: The Supreme Court, in Sham Sundar v. State of Hary@odgment date
21 August, 1989),JT 1989(3) SC 523, has held thah weference to Section 10 of the Esse
Commodities Act, 1955, the true position is thalyca partner responsible for conduction thesiness ¢
the firm could be convicted. Thecase related to breach of the Haryana Rice Pro@aner(Levy
Order,1979.The offender was said to have failedugoply the necessary quantity of rice as per leNgsi
Such short supply in contravention of Rice Procuwen®Order is punishable under Section 7 of the ri&d
Commodities Act. All the partners were convictedlod offence. It was urged by the appellants befort
Supreme Court that there was no evidence thatgpellants were in charge of the business of thme, fanc
for want of evidence, the conviction could nat dustained. The Supreme Court upheld¢betention an
allowed the appeal. It may be mentioned that Sect® (1) of theEssential Commodities Act provides 1
if the person contravening an Order made underAitieis a company (which is defined to includ
firm),every person who, at the time of contravenmtiwas in charge of ,and was responsible to , the
company for the conduct of the business of the @nyfas well as the company), shall be deemed
guilty of the contravention and shall be liableb® proceeded against and punished accordingly. tAw
this provision does not render any such personelilany punishment if he proves that the contrtue
took place without his knowledge or that he exeatiall due diligence to prevent such contravention

The Supreme Court held that Section flEssential Commodities Actvas penal provision with
criminal liability, and mustbe construed strictly. Section 10 dies not provatevicarious liability and die
not make all partners liable for an offence, whethey do business or not. THeourt observed as under
this context:-

“It is, therefore, necessary to add ampleatic note of caution in his regard. More oftiéris commol
that some of the partners of a firm may not everkd@wving of what is going on day to day in the fi
There may be partners, better known as sleepirtggra, who are not requiretd take part in the busine
of the firm. There may be ladiemnd minors who were admitted for the benefit otpenship. They may n
know anything about the bus anythirabout the business of the firm. It would be a tsayef justice t
prosecute all partners and ask them to prove utidemproviso to sulsection (1) that the offence v
committed without their knowledge. It is signifidan note that the obligation for the accused tabprunde
the proviso that the offence took place without tkisowledge or that he exercised all due diligetece
prevent such offence, arises only when the prosmtestablishes that theequisite condition mentioned
sub section (1) is established . The requisite itiomdis that the partner we responsible for carrying ot
business and was, during the relevant time, ingehaf the business. In the absence of any such pna
partner could be convicted. We, therefore, rejeetdontention urged by counsel for the State”.

12. “Public”.- The word public includes nay class of the pubdic,any community, any compan
whether incorporated or not;

13.  [Definition of Queen].Repealed by the A.0.1950.

14. “Servant Government ": The words “servant of Governmendenote nay officer or serve
continued, appointed or employed in India by orerttie authority of Government.

15.  [Definition of “British India”].- Repealed by the A.0.1937.

16.  [Definition of “Government of India].- Repealed .



17. “Government”.- The word “Government “ denotes the Central Goveminoe the Governmenbr

the Government of a State.

18. “India”.- “India” means the territory of India excludingetbtate of Jammu and Kashmir.
COMMENT

This definition dies not conflict with the Constitan.- K.P.K. Vara Prasd v. Union of India, A
1980 AP 243.

It is only a verbal definition, confingéd interpretation for the expression “India8 occurring in tr
code in various sections- such as Sections 1088A1259,360,etc. The focus in Section 18 is ootIndie
as a political entity, but on the geographical aspéthe territory intended to be connoteg the expressic
“India” as occurring in those sections of the Code wheeetetritorial aspect is the crucial element.
definition would have been more expressive (andlgvbave created less controversy)tibegan somethir
like this-“India” in relation to the territory....”

19. “Judge”.-The word “judge”denotes not only every person who is officiallyigeated as judge t
also every persorwho is empowered by law to give, in any legal peatieg, civil or criminal, definitiv
judgment by la\ to give, in any legal proceeding , civil or crimipdefinitive judgment or a judgme
which, if confirmed by some other authority, wodldd definitive or who is one of a body of persor
empowered by law to give such a judgment.

lllustrations

(@) A Collector exercising jurisdiction in a suit undect 10 of 1859, is a Judge.
(b) A Magistrate exercising jurisdiction in respectao€harge on which he has power to sent
to fine or imprisonment, with or without appealaigudge.
(c) A member of a panchayat which has power, under Regn VII, 1810, of theMadras Cod
to try and determine suits, is a judge.
(d) A Magistrate exercising jurisdiction in respect afcharge on which he has power onl
commit for trial to another Court, is not a Judge.
20.  “Court of Justice”.- The words “Court of Justicelenote a Judge who is empowered by law t
judicially alone, or a body of judges who is emposeeby law to act judicially as a body, when sugiige o
body of judges is acting judicially.

lllustrations
A panchayat acting under Regulation VII, 1816, lu¢ Madras Code, having power to try and deter
suits, is a Court of Justice.

21.  “Public servant”.- The words” public servantdenote a person falling under any of the descng
hereinafter following, namely:-
First.- 1=+

Second.- Every Commissioned Officer in the Military, Ndwa Air Forces of India;

Third.- Every Judge including any person empowered by tadischarge, whether by himself or :
member of any body of persons, any ad judicatongtions;

Fourth.- Every; officer of a Overt of Justice (includingiguidator, receiver or commissioner) wh
duty it is as such officer, to investigate or répon any matter of law or fact, oto make



authenticate, or keep any document , or to adtemany oath, or to interpret, do preserve ord
in the Court, and every persospecially authorized by a Court of Justice to p@nf@ny of suc
duties;

Fifth.- Every juryman, assessor, or member of a panthasssting aCourt of Justice or publ
servant;

Sxth.- Every arbitrator or other person to whom anyseaor matter has beaeferred for decisic
or report by any Court of Justice, or by any ot@npetent

1. Clause first omitted by the A.0.1950.

Seventh.- Every person who holds any office by virtue\e ofiethhe is empowered to place or k
any person in confinement;

Eighth.- Every officer of the Government whose dutysit As such officer, toprevent offences,
give information of offences, to bring offendersjtistice, or to protect the public health, safety
convenience;

Ninth.- Every officer whose duty it is, as such officer,take, receive, keep or expend any proj
on behalf of the Government, or to make any survagsessment or contract on behalf of
Government, or to make any survey, assessment rdract on behalf of the Government, o
execute any revenue process, or to investigatéo oeport, on any matter affection the pecur
interests of the government, or to make m authetgior keep any documenelating to th
pecuniary interests of the Government, or to pretiinfraction of any law for the protection bt
pecuniary interests of the Government;

Tenth.- Every person whose duty it is, as such officetate, receive, keep or expend any prop
to made any survey or assessment or to levy aryoratax for a y secular common purpasieany
village, town or district, or to make, authenticatekeep any document for the ascertaining o
right of the people of any village, town or distyic

Eleventh.- Every Person-

(@) in the service or pay of th&sovernment or remunerated by fees or commissionthe
performance of any public duty by the government;

(b) in the service or pay of a local authority, a cogbon establishment by or under a Cer
Provincial or State Act or a Government compangefgied in Section 617 of the Compal
Act, 1956 (1 of 1956).

[llustration
A Municipal Commissioner is a public servant.
Explanation: 1- Person falling under any of trebove descriptions are public servants, whetheoiapgl by
the Government of not.
Explanation: 2- Wherever the words “public servamcur, they shall be understood of every person ig
in actual possession of the situation of a puldéervant, whatever legal defect there may be irrigig tc



hold that situation.
Explanation :3 — The word “election” denotes an election foe fpurpose ofselecting members of a
legislative, municipal or other public authorityf,yhatever character, the method of selection t@hvis by

or under, any law prescribed as by election.

Contents Next




